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R determ ned to proceed with collection of P's
income tax litability for 2002 wthout allowing P to
chal l enge the underlying tax liability at a sec. 6330,
| . R C., hearing before the Ofice of Appeals. R noved
for summary judgnent.

Hel d: Pursuant to sec. 6330(c)(2)(B), I.RC., P
is entitled to raise the existence or anount of the
underlying tax liability at an Appeal s hearing, unless
P has previously received a notice of deficiency or
ot herwi se had an opportunity to dispute the liability.
P did not receive the notice of deficiency for 2002,
and R has failed to allege or show that P deliberately
refused delivery of the notice of deficiency. R's
nmotion for summary judgnment will be denied and this
case will be remanded to the Ofice of Appeals for
further hearing.



James Barnes, pro se

Alisha M Harper, for respondent.

VEMORANDUM OPI NI ON

RUVME, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determination).! This case is before the Court on respondent’s
nmotion for summary judgnent. We nust deci de whet her the
determ nation by respondent’s Appeals O fice to proceed with
collection action with respect to petitioner’s unpaid incone tax
l[tability for tax year 2002 was proper.

Backgr ound

At the tinme the petition was filed, petitioner resided in
Kent ucky.

Respondent sent to petitioner a Letter 1058, Final Notice of
Intent to Levy and Notice of Your Right to a Hearing, dated
Sept enber 10, 2005, regarding petitioner’s unpaid tax for 2002.
Petitioner submtted to respondent a Form 12153, Request for a
Col | ection Due Process Hearing, dated Septenber 30, 2005. In the

Form 12153 petitioner requested a face-to-face hearing (section

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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6330 hearing) and infornmed the Appeals Ofice that he would be
audi o recording the section 6330 hearing. Petitioner also
i ndi cated that one of the issues he wanted to address was whet her
respondent had foll owed proper procedures in making the
assessnment against him

By |etter dated Decenber 20, 2005, respondent’s Appeals
O fice acknow edged recei pt of petitioner’s request to audio
record the section 6330 hearing but denied his request for a
face-to-face conference, stating: “Face-to-face conferences are
not allowed if the only itens that a taxpayer raises are
frivolous or groundl ess.” Respondent did not identify which of
petitioner’s argunents were considered frivol ous or groundl ess.?

By |letter dated January 9, 2006, petitioner asserted that he
had rel evant, nonfrivol ous issues to discuss at the section 6330
hearing and that it had to be a face-to-face hearing so that he
m ght audio record it. Petitioner also raised the issue of the
underlying tax liability and stated: “l1 have no idea as to how
or where the I RS got these nunbers. [A]lthough you claimthat
have had an opportunity to dispute the liability, I don’t even

recall ever receiving any notification or explanation fromthe

2 |t appears that petitioner did not file a return for 2002.
I nternal Appeals Ofice records indicate that the Appeals Ofice
had identified petitioner as a “frivolous filer”. Form 12153-A,
Referral Request for CDP Hearing and Request for CDPTS | nput,
dated “11-2-5" indicates that petitioner “nmentions frivol ous
argunents in the past, although D does not show any frivol ous
filer information.”
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| RS that explains how they canme up with these nunbers agai nst
ne."”

Al nmost 9 nonths later, respondent’s Appeals Ofice sent to
petitioner a |letter dated Septenber 30, 2006, which states, in
pertinent part:

You requested a face-to-face conference in order to

di spute the underlying liability: A Notice of

Deficiency for tax year ended 12/2002 was nmailed to you

on Novenber 30, 2004 at * * * Louisville, KY 40272-

2342040. (You apparently elected not to claimthe

Notice.) The Notice afforded you the opportunity to

di spute the liability in Tax Court prior to its

assessnent. Therefore, you nay not raise challenges to

t he exi stence or anmount of the tax liability specified

on the CDP Noti ce.

The Appeals O fice does not provide a face-to-face

conference if the only itens a taxpayer w shes to

di scuss are frivolous or, may otherw se not be raised

in the hearing. During the hearing, we nust consider

whet her the RS net all the requirenents of any

applicable law or adm nistrative procedure, and any

non-frivol ous i ssues you wish to discuss. * * *

In response, by letter dated October 13, 2006, petitioner
di sputed the determ nation not to grant hima face-to-face
conference and the determ nation that he had been given a prior
opportunity to dispute his underlying tax liability. In a letter
dated Cctober 30, 2006, the Appeals officer stated that
petitioner’s request had been transferred to the nearest Appeals
Ofice “for a face-to-face hearing.” Thereafter, the newy
assigned settlenent officer (whose office was in South Bend,

I ndi ana) sent to petitioner (at his Louisville, Kentucky,

address) a followup letter, dated Decenber 7, 2006, indicating
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that petitioner would not be allowed a face-to-face hearing and
scheduling a tel ephone conference call for Decenber 21, 2006.
The letter did, however, advise petitioner that he m ght be
all owed a face-to-face section 6330 hearing if he were to provide
to the Appeals O fice the nonfrivolous issue in witing within 14
days fromthe date of the letter.

By |etter dated Decenber 14, 2006, petitioner responded to
the settlenent officer, stating that he would not be able to
participate in the tel ephone conference® and expl ai ni ng again
that he had no know edge of ever receiving a notice of
deficiency. The Appeals Ofice did not receive petitioner’s
letter until Decenber 29, 2006. Before receipt of petitioner’s

letter, however, the settlenent officer had sent to petitioner a

3 Petitioner’s letter states in part:

Regretfully, I will not be able to participate in this
t el ephone conference. The Appeals Ofice where ny pre-
schedul ed hearing is to be held, is located in Indiana,
| currently reside in Kentucky. But | amcertain we
can agree on a nutually convenient date and | ocation,
sonetinme in the near future. Know ng that | requested
for a FACE-TO FACE hearing, why did the I RS appoi nt
soneone in the South Bend, IN Ofice to conduct ny CDP
Hearing? The South Bend, IN Ofice is mles away from
nmy place of residence. That's hours worth of driving
al one, which | can not afford. This is nost

i nconveni ent and unacceptable. | find it hard to
believe that the I RS does not have a local office in
Louisville, KY. Please understand that | am NOT
refusing to participate in ny CDP Hearing. | am]just
asking the RS to assist in nmaking this process a
little bit nore convenient for ne that | may be able to
attend the FACE-TO FACE Hearing that | initially
request ed.
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| etter dated Decenber 21, 2006, which indicated that petitioner
neither called for his schedul ed tel ephone conference nor
indicated that the date and/or tinme were inconvenient. The
letter also afforded petitioner an additional 14 days to provide
information for consideration by the Appeals Ofice before making
a determ nation

In response to the settlenent officer’s letter dated
Decenber 21, 2006, petitioner, in a letter dated January 3, 2007,
t ook exception to the settlenment officer’s statenent that
petitioner had not indicated that the scheduled date for the
t el ephone conference was i nconveni ent, but otherw se did not
provide any further information for the Appeals Ofice to
consi der before making its determ nation

Respondent’ s Appeals O fice issued to petitioner a notice of
determ nation dated March 7, 2007. On April 9, 2007, petitioner
filed an inconplete petition in which he generally contested the
determ nation nmade by the Appeals Ofice and requested assi stance
fromthe Court. In an anended petition, filed on Cctober 12,
2007, petitioner alleged that “Respondent did not neet all the
applicable requirenents during the Collection Due Process
Hearing” and that he was not allowed the “opportunity to

challenge the liability of the assessed tax.”
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Di scussi on

This case is before us on respondent’s notion for summary
judgnent, to which petitioner objects. Sunmary judgnment is
intended to expedite litigation and avoid unnecessary and

expensive trials. See FPL Goup, Inc. v. Conmm ssioner, 116 T.C

73, 74 (2001). Rule 121(a) provides that either party may nove
for summary judgnent upon all or any part of the legal issues in
controversy. Full or partial summary judgnent is appropriate
where there is no genuine issue as to any material fact and a
deci sion may be rendered as a matter of law. See Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). Respondent, as the noving party,
bears the burden of proving that no genuine issue exists as to
any material fact and that he is entitled to judgnent as a matter

of law. See Bond v. Comm ssioner, 100 T.C 32, 36 (1993); Naftel

v. Comm ssioner, 85 T.C 527, 529 (1985). In deciding whether to
grant summary judgnment, the factual materials and the inferences
drawn fromthem nust be considered in the light nost favorable to

t he nonnoving party. See Bond v. Conm ssioner, supra at 36;

Naftel v. Commi ssioner, supra at 529.

Section 6330(a) (1) provides that no |l evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing

under this section before such levy is made. The notice nust
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include in sinple and nontechnical ternms the right of the person
to request a hearing to be held by the Internal Revenue Service
(IRS) Ofice of Appeals. Sec. 6330(a)(3). Section 6330(c)
governs the conduct of a requested hearing. At the hearing the
person may raise any relevant issue relating to the unpaid tax or
t he proposed | evy, including appropriate spousal defenses,
chal l enges to the appropriateness of collection actions, and
offers of collection alternatives. Sec. 6330(c)(2)(A). Section
6330(c)(2)(B) further provides that the person may al so raise at
t he hearing challenges to the existence or amount of the
underlying tax liability for any tax period if the person did not
receive any statutory notice of deficiency for the tax liability
or did not otherw se have an opportunity to dispute the tax
liability. Under section 6330(c)(2)(B), the receipt of a notice

of deficiency, not its mailing, is the relevant event.*

Kuykendal | v. Comm ssioner, 129 T.C. 77, 80 (2007); Conn v.

Conmi ssioner, T.C. Menp. 2008-186.

Anmong the attachnments to respondent’s notion for summary
judgnment were a declaration by the settlenent officer who handl ed

petitioner’s case in the Appeals Ofice, a copy of the notice of

4 By contrast, for purposes of assessing a deficiency in
tax, a notice of deficiency mailed to the taxpayer at his |ast
known address is sufficient regardl ess of receipt or nonreceipt.
Sec. 6212(b); Pietanza v. Conm ssioner, 92 T.C. 729, 735-736
(1989), affd. wi thout published opinion 935 F.2d 1282 (3d Cr
1991); Shelton v. Comm ssioner, 63 T.C. 193 (1974); Tatumv.
Comm ssioner, T.C Meno. 2003-115 n. 4.
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deficiency for 2002 dated Novenber 30, 2004, and the envel ope

t hat respondent all eges contained the notice of deficiency mailed
to petitioner on Novenber 30, 2004. The face of the envel ope
shows that it was returned to respondent and was stanped
uncl ai med. Thus, there is no dispute that petitioner did not
actually receive the notice of deficiency. Because it is

undi sputed that petitioner did not actually receive the notice of
deficiency, he would normally have been entitled to challenge the
underlying tax liability at the section 6330 hearing. See

Kuykendall v. Comm ssioner, supra; Conn v. Conmm SSioner, supra.

Even if the taxpayer did not actually receive the notice of
deficiency, we have held that the taxpayer cannot dispute the
underlying tax liability where there is a showi ng that he
deli berately refused delivery of a notice of deficiency. Sego v.

Comm ssioner, 114 T.C. 604 (2000). But absent sufficient

evi dence that a taxpayer deliberately refused delivery of the
notice of deficiency, proof that the notice of deficiency was not
actually received will be sufficient to entitle a taxpayer to

di spute the underlying tax liability in a section 6330

proceeding. Conn v. Conm ssioner, supra; Calderone v.

Conmi ssioner, T.C. Menp. 2004-240; Tatumv. Conmi ssioner, T.C

Meno. 2003-115; Carey v. Commi ssioner, T.C Meno. 2002-209.

The notice of determ nation sent by the Appeals Ofice on

March 7, 2007, alleged that the U. S. Postal Service attenpted
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delivery but that petitioner failed to pick up the notice of
deficiency and that petitioner’s conduct “constituted deliberate
refusal of delivery”. In his answer to petitioner’s anmended
petition, respondent alleges “that Respondent sent a notice of
deficiency for the year 2002 to Petitioner at his current address
on Novenber 30, 2004 and that Petitioner refused to claimsaid
notice fromthe postal service.” However, in his notion for
summary judgnent, respondent has not alleged that petitioner
deli berately refused delivery of the notice of deficiency. On
the record before us, we cannot conclude that petitioner
deliberately refused its delivery or otherwi se had an opportunity
to dispute the liability for 2002 so as to preclude himfrom
chal l enging his underlying tax liability at a hearing before the
| RS O fice of Appeals.

Attached to respondent’s notion for summary judgnent were
the settlenent officer’s declaration and 19 exhibits, including
nunmerous itens of correspondence between the Appeals Ofice and
petitioner, a copy of the admnistrative file relating to the
exam nation of petitioner’s incone tax liability for 2002, and
various transcripts for several years. Many of the exhibits
contained nultiple unnunbered pages that seemto be in no
particul ar order. Many of the docunents in the admnistrative
file and nost of the docunents | abeled as transcripts of

petitioner’s account are full of abbreviations, al phanuneric
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codes, dates, and digits that are indeci pherable and
unintelligible without additional explanation. One page of the
transcript related to the year 2002 that was intelligible shows
entries for the substitute for return, withholding credits, and
the tax assessnent, all dated April 25, 2005. It also shows that
the “Intent To Levy Collection Due Process Notice” was issued on
Sept enber 10, 2005, and shows an entry dated Septenber 19, 2005,
for “Intent To Levy Collection Due Process Notice Return Receipt
Signed 9-19/2005”. Noticeably absent fromthis transcript is an
entry for the issuance of a notice of deficiency.

One of the exhibits that respondent identified as the
admnistrative file regarding the exam nation of petitioner’s
2002 income tax liability included copies of the notice of
deficiency dated Novenber 30, 2004; the envelope in which it was
allegedly nmailed; a Form 12616, Correspondence Exam nati on
Hi story Sheet, showi ng “11/30/04 Send 90day letter with report”;
and a conputer-generated printout for 2002 that shows “90-Day
Statutory Notice |11/18/2004”.° This seem ngly conflicting
information regarding the date of the notice of deficiency raises
a question about its mailing date. The postmark on the photocopy
of the envel ope, which respondent alleges was returned to him

uncl ai med, is indecipherable as to its nmailing date because of

> The terns “notice of deficiency”, “90-day letter”, and
“90-day statutory notice” are often used synonynously.
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what appears to be a | abel that has been marked “other” as the
reason it was returned to the sender. The envel ope has two
“Ww ndows”; one to reveal the nane and address of petitioner that
was typed on the encl osed notice of deficiency, the other titled
“Certified Mail”. The certified mail nunber that woul d appear in
this “wndow is printed on the notice of deficiency. This
indicates to us that the certified mail nunber was placed on the
notice of deficiency before it was put into the envel ope for
delivery to the Post Ofice. Absent fromthe docunentation
respondent presented is a U S. Postal Service Form 3877,
Certified Mailing List, showing the date on which the notice of
deficiency was mailed. A properly conpleted Form 3877 certified
mailing list reflecting Postal Service receipt represents direct

docunentary evidence of the date and fact of mailing. Coleman v.

Commi ssi oner, 94 T.C. 82, 90 (1990).°

1ln Hoyle v. Comm ssioner, 131 T.C. __, _ (2008) (slip
op. at 12), we stated:

We have held that exact conpliance with Postal Service
Form 3877 mailing procedures raises a presunption of
official regularity in favor of the Conm ssioner and is
sufficient, absent evidence to the contrary, to
establish that the notice was properly mailed. Col eman
v. Comm ssioner, 94 T.C. 91 (1990); see also United
States v. Zolla, 724 F.2d 808, 810 (9th Cr. 1984).

* * %

We al so noted that Chief Counsel Notice CC-2006-019 (Aug. 18,
2006) states that when an Appeals officer identifies an
irregularity in the assessnment procedure, he may be required to
exam ne underlying docunents, such as the certified mailing list.
(continued. . .)
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Al so notably absent fromthe array of docunents attached to
respondent’s notion for summary judgnent is a Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters. The IRS Wb site describes Form 4340 as foll ows:

The Certified Transcript Program (CERTS) produces a

common | anguage transcript that gives the history

assessnents and paynents on taxpayers’ accounts. These

transcripts are used in civil and crimnal court cases.

Form 4340, Certificate of Assessnents, Paynents, and

O her Specified Matters, is used by the governnment in

l[itigation to certify extracts froma taxpayer’s

account. * * * [http://ww.irs.gov/privacy/articlel

0,,i1d=174281, 00. ht m . ]

Unli ke many of the printouts fromrespondent’s conputer system
that were attached to respondent’s notion for summary judgnent, a
Form 4340 is normal ly a readabl e and under standabl e hi story of
transacti ons and events concerning a taxpayer’s account for a

particul ar taxable period. See Tufft v. Conmm ssioner, T.C. Mno.

2009-59. Form 4340 is “‘generally regarded as being sufficient
proof, in the absence of evidence to the contrary, of the
adequacy and propriety of notices and assessnents that have been

made.’” Oumyv. Comm ssioner, 123 T.C. 1, 9 (2004) (quoting

Gentry v. United States, 962 F.2d 555, 557 (6th Gr. 1992)),

affd. 412 F.3d 819 (7th Gr. 2005). Generally, courts have held
that Form 4340 provides at |east presunptive evidence that a tax

has been validly assessed under section 6203. Davis v.

5(...continued)
Id. at __ n.7 (slip op. at 15).
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Comm ssioner, 115 T.C. 35, 40 (2000) (citing Huff v. United

States, 10 F.3d 1440, 1445 (9th Cr. 1993), Hefti v. IRS, 8 F.3d

1169, 1172 (7th Gr. 1993), Farr v. United States, 990 F. 2d 451,

454 (9th Gr. 1993), Ceiselman v. United States, 961 F.2d 1, 5-6

(st Cr. 1992), Rocovich v. United States, 933 F.2d 991, 994

(Fed. Cir. 1991), United States v. Chila, 871 F.2d 1015, 1017-

1018 (11th Cr. 1989), and United States v. Mller, 318 F.2d 637

638-639 (7th Cir. 1963)).
A clear record of relevant transactions is very inportant in

a section 6330 court proceeding. See Wight v. Conm ssioner, 381

F.3d 41 (2d Gr. 2004), vacating and remanding T.C. Meno. 2002-

312.7 This is especially true in cases submtted to the Court on

"In Wight v. Conm ssioner, 381 F.3d 41, 44 (2d G r. 2004),
vacating and remanding T.C. Meno. 2002-312, which was a sec. 6330
case, the Court of Appeals for the Second Crcuit described the
unsati sfactory record before it as foll ows:

Here, the record that has been presented to this Court
by Wight and the IRS is unhel pful. Wight's initial
2002 conmplaint to the Tax Court expressed bew | der nent
as to the nature of the tax bal ances that have been
cal cul ated (and recal cul ated) against himby the IRS.
At oral argunment and inits briefs, the IRS seened
equal | y unsure about several basic and crucial facts.
The parties’ confusion is understandabl e; the rel evant
tinmeline and tax anounts have been reconstructed using
phot ocopi ed forns, conputer screen printouts, and dot -
matri x printouts of tax account bal ances. Mny of

t hese records have no supporting explanation (and
therefore are inscrutable to any non-enpl oyee of the
IRS), many are fromtine periods that are not the sane,
and even the docunents that are fromsimlar tine
periods often contain amounts that are inexplicably
contradictory.
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a notion for summary judgnent, where there is no opportunity to
gquestion w tnesses about the neaning of coded conputer
transcripts that m ght otherw se be indeci pherable or
unintelligible to a reviewing court. The Chief Counsel for the
| RS recogni zed this and has instructed his attorneys as foll ows:

A certified copy of an updated Form 4340 transcri pt
shoul d al so be submtted with all sunmary judgnent
nmotions. The Form 4340 transcript has been
consistently requested by Tax Court judges in summary
j udgnment cases. Even though this transcript is
prepared after the issuance of the notice of

determ nation, subm ssion of the Form 4340 is not a
violation of the record rule because it generally
contains the sanme information originally reviewed by
the appeals or settlenment officer in making the CDP
determ nation. See Bowran v. Conmm ssioner, T.C Meno.
2007-114. * * * [Chief Counsel Notice CC 2009-010
(Feb. 13, 2009).]

The Chief Counsel’s instructions also state: “The Form 4340
shoul d be reviewed thoroughly and any issues raised by entries on
t he Form 4340, or inconsistencies with other docunments, should be
explained in the notion.” 1d.

We have recogni zed that Appeals officers are not required to
rely on any particul ar docunent, such as a Form 4340, when naki ng

their determ nations. See Craig v. Commi ssioner, 119 T.C. 252,

261-262 (2002); Nestor v. Conmm ssioner, 118 T.C. 162, 166-167

(2002). However, a Form 4340 generated after the determ nation
by the Ofice of Appeals can properly be offered in subsequent

court proceedings to explain information used by the Appeals
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of ficer. See Dinino v. Conmi ssioner, T.C. Menp. 2009-284; Med.

Practice Solutions, LLC v. Comm ssioner, T.C. Menp. 2009-214.

On the basis of the record before us, we will deny
respondent’s notion for summary judgnent and remand this case to
the Appeals O fice for further hearing.

To reflect the foregoing,

An appropriate order wll

be issued.



